METHODS OF WATER RIGHT CONVEYANCE

INTRODUCTION:

73-1-10 (1) (a) “A water right, whether evidenced by a decree, a certificate of appropriation, a diligence claim to the use of surface or underground water, or a water user’s claim filed in general determination proceedings, shall be transferred by deed in substantially the same manner as is real estate.” As with any property, water rights can change ownership.  Thus, various types of conveyance situations can occur.
CONVEYANCE BY A WATER DEED
 “Water Deeds” recite only water rights and may transfer such rights in whole or in part.  Execution and recording of a water right deed may separate the ownership of the water right from the ownership of the land where the water is used. 

WATER RIGHTS CONVEYED IN CONJUNCTION WITH LAND:
A deed conveying land may include language that specifically describes the water right(s) intended to be transferred with the land.  Such rights can be conveyed in whole or in part.  However, if a land deed makes no mention of water rights, water rights used on land can pass as appurtenance.  Land conveyances executed before May 4, 1998, that are silent about water right(s) could convey that portion of perfected rights (certificates, decree awards, diligence claims, and water user’s claims filed in general determination proceedings) described as beneficially used on the deeded land.  Land conveyances executed on May 4, 1998, or later, and that are silent as to water right(s), could convey not only perfected rights but also approved and as yet unperfected applications where the water right projects are still being developed.  There must be “Unity” in “Title” of the water right and the land, when conveying by appurtenance.
RESERVATION OF WATER RIGHT:

Land conveyance documents may expressly reserve the associated water rights to the grantor(s)/seller(s).  In such events, the land where the water is used may transfer to a new name, but the water right ownership will remain unchanged.  (See 73-1-11(1)(a) on how to reserve).

SEVERANCE OF WATER RIGHT

Land deeds may be executed for property where the water was historically used, but where a change application has been filed to move the right to another location.  For conveyances executed on May 4, 1998, or later, if a change application has been approved prior to the execution of the deed to the historical place of use, the once appurtenant water right has been severed from its historical place of use for title purposes.  The right would not pass silently as an appurtenance to the historic place of use.  

WATER APPLICATION ASSIGNMENTS:

Unapproved applications or approved applications that have yet to be “perfected” can be “assigned”.  Assignments submitted after July 1, 2014, need to be recorded in the office of the applicable county recorder to provide notice of the instrument’s contents (See Utah Code 73-3-18(5), (6) & (7)).
CONVEYANCES BY “TRUSTEE’S DEED”:

Frequently, water rights – either by direct recital or as appurtenant to land – are used as collateral for securing loans from individuals or from commercial lending institutions.  Such encumbrances are generally documented by the execution and recording of a “Deed of Trust” or similarly named document.  A Deed of Trust, by itself, does not convey title.  If a default occurs and a foreclosure is exercised, a “Trustee’s Deed” will typically be executed and recorded to consummate the transfer of title.  A Report of Conveyance in such circumstances must include both the document establishing the encumbrance (Trust Deed) and the resulting conveyance document (Trustee’s Deed).

On rare occasions, ownership of a water right may be acquired by virtue of other deeds (sheriffs deed, bankruptcy, tax deed etc.).  The Report of Conveyance should include all documentation necessary to establish the basis for encumbrance and the final conveyance.

COURT DECREES AND AWARDS:

Court decrees may be issued to define quantities or direct distribution or quiet title.  If the state engineer is provided copies of the decrees, they would be made a part of the division’s records for the water rights involved.  Such decrees can also be utilized in updating title.  However, they should be interpreted within the extent of the underlying legal actions.  They may represent only the interests of the litigating parties; entities that were not involved in the legal proceedings may also have ownership rights.  Generally in the cases of divorce, bankruptcy or probate rulings, orders are given for the appropriate parties or representatives to issue deeds to convey title.  Quiet title decisions or stipulated agreements may define the ownership interests within the decrees themselves.

SHARES OF STOCK:

A water right file created on state engineer records for purposes of administration in instances where the owner of shares of stock in a water company is authorized under statute to file an application (nonuse or change application) based on stock ownership. Water rights based on share statements are a conditional right. A water right change application based on shares of stock is appurtenant to the land where it is used and transfers as other interests in water rights. Shares of Stock do not transfer under rules of other rights to use water but transfer as securities as set forth in Title 70A, Chapter 8, Uniform Commercial Code - Investment Securities (See R655-3-2)

STATE ENGINEER’S DEED STANDARDS:

The state engineer will determine whether the deed is acceptable to update ownership and the applicant or professional may be contacted for further information or clarification.

1. The deed must be recorded in the office of the recorder of the county where the point of diversion of the water is located and in the county where the water is used.

2. Need a complete copy of the deed (signature, notary block, all pages, etc…)

3. We do not accept “unofficial copies”.

4. We need a copy of the deed with the official Recorders recording block.  (Handwritten recording information is unacceptable unless recorded prior to electronic recording, which may require a certified copy for verification.)

5. The grantor in the first deed in the chain of title must match the owner listed on the state engineer’s file.

6. Property (parcel) description appurtenant to the water right must be highlighted on the deed. (Especially if there are more than one parcel/property described on the deed).  

ADDENDUMS:

As Per 57-3-109 Water rights addenda.

(1) As used in this section:

(a) "Applicable deed" means a deed executed on or after July 1, 2011:

(i) conveying fee simple title to land; or

(ii) conveying title to water rights without conveying title to land.

(b) "Water rights addendum" means a written document that:

(i) is an addendum to an applicable deed;

(ii) is in a form approved by the Legislature in a joint resolution; and

(iii)

(A) identifies and describes the water rights transferred under an applicable deed; or

(B) states that no water rights are transferred under an applicable deed.

(2) Beginning July 1, 2011, a person submitting an applicable deed to a county recorder's office for recording may also submit a water rights addendum as an addendum to the applicable deed.

(3)

(a) A grantor shall complete and sign a water rights addendum submitted under Subsection (2).

(b)

(i) A grantee shall sign a water rights addendum to acknowledge receipt of a copy of the water rights addendum.

(ii) A grantee's signature on a water rights addendum may be by facsimile or electronic means.

(4) The state engineer shall use and make available to the public the water rights addendum form approved by the Legislature.

(5) Upon recording an applicable deed with a water rights addendum, a county recorder shall transmit a paper or electronic copy of the deed and water rights addendum to the state engineer.
