
From: carl mackley <mackleycarl@hotmail.com>
Date: Mon, Feb 20, 2023 at 10:31 AM
Subject: Box Elder County (Area 29) Policy
To: waterrights@utah.gov <waterrights@utah.gov>

Water Rights Staff,

I appreciate you holding the public mee�ng with residents of Box Elder County on Feb. 6, 2023 to propose a
new policy for appropria�ons in  Area 29.  It is clear from that mee�ng that you already know what you want to
do but it was also clear to me that you are asking for feedback from the public on the proposal.  As a resident of
Box Elder County interested in the future welfare of the county, I believe that it is very important that any
policies made affec�ng water use and development be made on a sound basis.  I have several concerns that I
would like to present to you.  I am speaking for myself only, and not in an official posi�on that I have as a water
manager in Box Elder County.  In no par�cular order, please consider the following:

1. In the  public mee�ng, you gave as jus�fica�on for the policy change, three reasons: 1. hydrology, 2.
the Great Salt Lake (GSL), 3. Concerns regarding over appropria�on.

2. No hydrologic informa�on was presented, nor was there any evidence that the Division of Water Rights
(DWRi) has sufficient hydrologic informa�on to jus�fy a policy change, let alone to approve or deny
water right applica�ons on a large-scale basis.  More localized hydrologic data is needed in this valley
going forward.  Specifically, a network of precipita�on data and corresponding groundwater levels in
wells or monitor wells is needed.

3. Similar to 2. above, this proposed policy conflicts with the exis�ng groundwater policy that the DWRi
has adopted and defended at the decision making level, as well as under li�ga�on.

4. The GSL was given as a reason to change the policy.  There is no defini�on or limita�ons to the
ques�on of sending water to the GSL and water in the Bear River Basin has not been managed for the
GSL in the past.  I have some major concerns about the DWRi ge�ng involved in this issue as the intent
is to take the water from exis�ng rights holders and send the water there under the assump�ons of
certain beneficial uses or the public trust.  I do not believe that the DWRi can be both the determiner
of the amount of water that should be put into the lake and at the same �me the regulator of the Bear
River Basin without a conflict of authority that infringes upon the rights of water right holders in the
basin.  Likewise, I do not believe that the GSL should change the policy of the valley for any reason that
is not temporary or voluntary.  This policy proposal does not seem to be temporary or voluntary.  There
seems to be a belief associated with the GSL that is all doom and gloom and does not allow for the
possibility of the situa�on improving there in the future, and which doesn't appropriately allow for
fluctua�ons in levels there.  I am personally opposed to making any GSL decisions that are permanent
that are based on only the worst-case scenario.

5. Future regula�on of surface waters.  Similar to 4. above, the proposal does not allow for flexibility in
varying hydrologic condi�ons.  I think of management of surface waters of the Bear River Basin like a
stoplight with three colors; green, yellow and red.  Green means that there is a threshold met where a
certain quan�ty of water can be stored upstream from the GSL.  Yellow means that no water is
available to store upstream from the GSL and the river is regulated by priority as it tradi�onally has
been.  Red means that levels in the GSL are at unhealthy and concerning levels recognized by the
appropriators in the basin and that certain agreed-upon ac�ons will be implemented as a result.  At
least this way, there is defini�on, flexibility and consensus regarding management of the surface
waters of the Bear River Basin.

6.  Groundwater.  It seems evident that there is generally insufficient informa�on regarding groundwater
in Area 29.  For example, in USGS Scien�fic Inves�ga�ons Report 2017-5011, page 1 (Abstract) there is
an es�mated 164,000 acre-feet per yar (AF/yr) of average annual groundwater recharge, with an
es�mated 228,000 AF/yr average annual discharge of groundwater, which would create a pre�y
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significant mass imbalance over the years.  However, page 8, Figure 5 of the same report shows that
most groundwater well levels have changed very li�le between 1971 and 2013.  The change in water
levels for these same wells from 2013 to 2023 has not been made available.  The 4/30/2018
groundwater policy for Area 29 states that "The State Engineer will allow an addi�onal 10,000 acre-feet
per year of poten�al groundwater withdrawals." The only data made availble at the public mee�ng is
that there are about 2859 AF of approved applica�ons and about 3000 AF of unapproved filings,
leaving the poten�al for about 4,000 AF of addi�onal groundwater available.

7. Regula�on of groundwater.  My understanding and observa�on is that the State Engineer has not
historically distributed, administered or regulated groundwater by priority in Area 29.  From comments
made by DWRi employees, including the State Engineer, it is not proposed to create a groundwater
priority regula�on policy for Area 29.  From my understanding of these comments, the State Engineer
is seemingly desirous to use the 4,000 AF of groundwater remaining under the exis�ng policy as a
buffer going forward, such that regula�on of groundwater by priority will not be necessary.  Is this
understanding correct?

8. Water rights availble for change applica�ons.  This is a big concern for Area 29 because there does not
exist a market of private water rights available for purchase like there does in other areas.  Bear River
Canal Company (BRCC) has senior rights in the basin and shares in BRCC are plen�ful.  Tradi�onally,
with an open groundwater appropria�ons policy in place, BRCC shares have been used for mi�ga�on
and/or given to protestants of applica�ons to appropriate in exchange for their protest withdrawal,
allowing applica�ons to be approved.  Change applica�ons based on shares in BRCC would have to be
approved first by the canal company. My concern is that if the basin changes to a closed appropria�ons
policy, there isn't a sufficient market to purchase private water rights from, in order to file the change. 
Shares in BRCC will be targeted and there isn't a system in place to allow this process to occur at this
�me.  The effect is that the proposed policy creates significant inability to procure water rights
available for filing changes on.

9. Further BRCC share concerns.  There are other special considera�ons regarding shares in BRCC.  The
most concerning one is that these shares are backed by storage in Bear Lake each year and that under
the Bear Lake Se�lement Agreement (which I am not an expert on), Bear Lake storage water can only
be used for irriga�on and not for any other uses.  If the DWRi implements the proposed policy, it must
do so knowing that this will tend to violate the se�lement agreement.

Based on these concerns and others, it is my belief that the DWRi needs to study, with the par�cipa�on of the
stakeholders in the basin, a more defined water rights policy which more appropriately addresses hydrology
and allows for flexibility regarding the fluctua�ng hydrologic condi�ons and which creates a plan to address
more of these concerns.

I hope that you will consider these points and that others will submit their concerns as well.  Thank you!

Carl Mackley
13678 N. Hwy. 38
Collinston, UT 84306


