METHODS OF WATER RIGHT CONVEYANCE

INTRODUCTION:

73-1-10 (1) (a) “A water right, whether evidenced by a decree, a certificate of appropriation, a diligence claim to the use of surface or underground water, or a water user’s claim filed in general determination proceedings, shall be transferred by deed in substantially the same manner as is real estate.” As with any property, water rights can change ownership.  Thus, various types of conveyance situations can occur.
WATER RIGHTS CONVEYED BY “WATER DEEDS”

So-called “Water Deeds” are those, which recite only water rights and may transfer such rights in whole or in part.  They may contain standard warranty deed, special warranty deed, or quitclaim deed conveyance language, and may convey a right or rights in whole or in part.  In the past, such deeds have exhibited a wide range of descriptive information.  Some mention only a flow or percentage of flow under a right.  Others describe not only the water right number but also recite specific quantities or flow, diversion allowance, and/or beneficial use.  The more exact the information defining the intent of the conveyance, the less likely misinterpretations and conflicts will occur.  It is recommended that the language in the suggested “Water Right Deed” format (see Administrative Rules, R655-3-3.2.2) be used for this type of conveyance.  However, many pre-existing documents that will be addressed in Reports of Conveyance are not consistent with this recommended format and will require the application of professional judgment or additional documentation to interpret.

Execution and recording of a water right deed may separate the ownership of the water right from the ownership of the land where the water is used.  Since water rights in Utah can be challenged if not used for a period of seven years, the new water right owner may find it necessary to amend the right for use at another location in order to protect the right from challenge.  

WATER RIGHTS CONVEYED IN CONJUNCTION WITH LAND:
A warranty deed or quitclaim deed conveying land may include language that specifically describes the water right(s) intended to be transferred with the land.  Such rights can be conveyed in whole or in part.  However, if a land deed makes no mention of water rights, water rights used on land can pass as appurtenance.  Land conveyances executed before May 4, 1998, that are silent about water right could convey that portion of perfected rights (certificates, decree awards, diligence claims, and water user’s claims filed in general determination proceedings) described as beneficially used on the deeded land.  Land conveyances executed on May 4, 1998, or later, and that are silent as to water rights, could convey not only perfected rights but also approved and as yet unperfected applications where the water right projects are still being developed.  “Silent” deeds only convey appurtenant water rights that are in the same name as the property owner who is transferring the land.

LAND CONVEYED WITHOUT ASSOCIATED WATER RIGHTS:

Land conveyance documents may expressly reserve the associated water rights to the grantor(s)/seller(s).  In such events, the land where the water is used may transfer to a new name, but the water right ownership will remain unchanged.  Also, land deeds may be executed for property where the water was historically used, but where a change application has been filed to move the right to another location.  For conveyances executed on May 4, 1998, or later, if a change application has been approved prior to the execution of the deed to the historic place of use, the once appurtenant water right has been severed from its historic place of use for title purposes.  The right would not pass silently as an appurtenance to the historic place of use.  

WATER APPLICATION ASSIGNMENTS:

Unapproved applications or approved applications that have yet to be “perfected” can be “assigned”.  Assignments are often submitted only to the state engineer and may or may not be recorded in the county recorder’s office.  It is recommended that assignments be recorded in order to make record of all documents associated with the transfer of property with the official office of real property records.

CONVEYANCES BY “TRUSTEE’S DEED’ OR “SHERIFF’S DEED”:

Frequently, water rights – either by direct recital or as appurtenant to land – are used as collateral for securing loans from individuals or from commercial lending institutions.  Such encumbrances are generally documented by the execution and recording of a “Deed of Trust” or similarly named document.  A Deed of Trust, by itself, does not convey title.  If a default occurs and a foreclosure is exercised, a “Trustee’s Deed” will typically be executed and recorded to consummate the transfer of title.  A Report of Conveyance in such circumstances should include both the original document establishing the encumbrance and the resulting conveyance document.

On rare occasions, ownership of a water right may be acquired by virtue of a Sherriff’s Deed.  Typically, this would occur when a county for failure to pay property taxes seizes land, and then conveyed in a tax sale.  As with a conveyance by Trustee’s Deed, the Report of Conveyance should include all documentation necessary to establish the basis for encumbrance and the final conveyance.

COURT DECREES AND AWARDS:

Some water right ownership issues are so conflicting or ague or undocumented that litigation is required.  Court decrees may be issued to define quantities or direct distribution or quiet title.  If the state engineer is provided copies of the decrees, they would be make part of the division’s records for the water rights involved.  Such decrees can also be utilized in updating title.  However, they should be interpreted within the extent of the underlying legal actions.  They may represent only the interests of the litigating parties; entities that were no involved in the legal proceedings may also have ownership rights.  Generally in the cases of divorce, bankruptcy or probate rulings, orders are given for the appropriate parties or representatives to issue deeds to convey title.  Quiet title decisions or stipulated agreements may define the ownership interests within the decrees themselves.

SHARES OF STOCK:

Some water rights are held in the names of corporations, mutual water companies or other formal associations.  Beneficial use of the water is make by the parties who hold shares issued by the entity owning the underlying water right.  Such shares are transferred according to the procedures set forth for securities in Title 70A, Chapter 8, Uniform Commercial Code – Investment Securities.  Generally, neither the state engineer’s records nor the County Recorder’s records will include current information regarding the ownership of shares, but are limited to the records of ownership of the underlying water right(s).  This exception is detailed in Utah Code at Title 73, Section 1-10.  Ownership of a share of stock in a water company is not ownership of a water right.  It is simply the right to the use of the water under rights belonging to the entity that issues the share of stock.

DOCUMENTS THAT DO NOT CONVEY TITLE:

Not all documents provided by the public or recorded and purported to convey title to a water right can be formally recognized.  Typical documents will include such items as a “Bill of Sale”, “Sales Contract”, “Purchase Agreement”, an Escrow Agreement” or “Affidavits”.  These documents certainly have validity in the conduction of business transactions and may bind parties to certain contractual obligations.  Such documents may even be helpful in interpreting the intent of formal conveyance documents, but they do not suffice as evidence of a conveyance of title.

DEED STANDARDS:

The state engineer will determine whether the deed is acceptable to update ownership and the applicant or professional may be contacted for further information or clarification.

1. The deed must be recorded in the office of the recorder of the county where the point of diversion of the water is located and in the county where the water is used.

2. Must contain a mailing address for the Grantee.

3. All names of all parties transferring the property (grantors) listed in the grantors section, the signature block, and the notary block must match exactly.

4. Need a complete copy of the deed (signature, notary block, all pages, ect…)

5. We do not accept “unofficial copies”.

6. We need a copy of the deed with the official Recorders recording block.  (Handwritten recording information is unacceptable unless recorded prior to electronic recording, which may require a certified copy for verification.)

7. Must have a legible copy of the deed, and if necessary, a certified copy.

8. The grantor in the first deed in the chain of title must match the owner listed on the state engineer’s file.

9. Property (parcel) description appurtenant to the water right highlighted on the deed. (Especially if there are more than one parcel/property described on the deed).  

