
 EXECUTIVE WATER TASK FORCE MINUTES 
 
 July 13, 2010   1:30 p.m. 
 Room 2000, Natural Resources Complex 
 
 
 Task Force Members: 

 Mike Styler, Department of Natural Resources 
 Voneene Jorgensen, Bear River Water Conservancy District 
 Sterling Brown, Utah Farm Bureau 
 Mark Stratford, Ogden City/Utah League of Cities and Towns 
 Dallin Jensen, Parsons, Behle & Latimer 
 Ed Bowler, Washington County Conservancy District 
 Steve Clyde, Clyde Snow and Sessions 
 Merril Bingham, Provo City 
 Tage Flint, Central Utah Water Conservancy District 
  

 Ex-Officios: 
 Kent Jones, Division of Water Rights 
 Boyd Clayton, Division of Water Rights 
 Mike Quealy, Utah Attorney General’s Office 

 
 Guests: 

 Fred Finlinson, Utah Water Coalition 
 Chris Bramhall, Kirton & McConkie 

Rusty Vetter, Salt Lake City Corporation 
 Scott Martin, Snow, Christensen & Martineau 
 Paul Ashton, WCWID 
 Marlin Sundberg, Holliday Water Company 
 Chris Parker, Office of Legis. Research & Gen. Counsel 
 R. Scott Wilson, Iron County Water Conservancy Dist. 
 Jill Little, Utah Farm Bureau 
 Jay Franson, Civil Engineering 
 Todd Adams, Division of Water Resources 
 Bob Fotheringham, Cache County 
 Chris Finlinson, CUWCD 

David Hartvigsen, Smith Hartvigsen  
 John Mabey, Mabey, Wright and James 
  
 
 

I. Welcome and Introductions 
 

• Mike Styler welcomed the group and then asked everyone to introduce themselves.  
 
• Excused are Warren Peterson, Troy Rindlisbacher, and Randy Crozier  



II. Management of Surface and Ground Water – Boyd Clayton 
 

• In Troy’s absence, Boyd represented this work group and distributed a paper he wrote 
which includes thoughts on this topic from our last meeting.  The group spent a few 
minutes reading the handout and a discussion was held. 

 
o On the topic of Water Banking, Kent Jones reported on meetings held with the 

Barnett’s and Cache County.  The result was Water Banking may not critical 
because of the effective Utah statute.  Options may be the use of Irrigation 
Districts or Water Conservancies. 

o Cache County feels strongly that a County process needs to be set-up and would 
greatly help. 

o They are trying to protect older priority rights. 
o State Engineer’s office will meet again with Cache County Attorneys in order to 

progress and move ahead. 
o Battle is between municipalities and counties, with concern of losing priority 

dates. 
  
• Over appropriation is not always bad – but means we are effectively using all of our 

water. 
• QUESTION – Should we move to a more conjunctive type approach? 
• The “exception” is variability – economics play a part of the discussion, storage in many 

areas. 
• An example was Beaver who is not getting the water flows they used to, conservation is 

good, but what happens to down stream users. 
• Another example was the Salinity Project, more hay/2-3 crops/metering water/depletion 

rising. 
• Use to max development, use efficiently. 
 
• Consensus is that the dialog is there, let’s back off and let it ride, let changes happen and 

see where it goes. 
 

• Announced was the agenda for the next Water Task Force Meeting: 
o Lost Water Share Certificates – Fred Finlinson 
o Share Changes (SB99) – Steve Clyde 
o Change Applications – Jody Hoffman 
 

III. Share Changes (SB99) – Steve Clyde 
 
• Steve distributed a copy of the last version of SB99 (2nd substitute) with changes and 

updates.  Suggested changes on lines 144,159, 177, 189, and 205, are marked in red. 
• The Task Force was asked to review the document and be prepared to discuss changes at 

the next meeting on August 3rd. 
• Kaelyn will send to all participants an electronic copy of this document, SB99, along with 

a previous paper on Water Code in Chili, as well as an Australian article on this same 
subject that should be considered. 



• Dallin suggested dealing with 73-3-8 separately, and deleting it from SB99. 
• This bill also needs comment from irrigators. 

 
An additional meeting was calendared for August 25th at 1:30 PM and the meeting was 
adjourned until August 3rd at 1:30 PM, Room 1060 at the DNR building. 

 



 
 
 
 
 
 
 
 
 
 
 
 A G E N D A 
 
 EXECUTIVE WATER TASK FORCE 
 
 August 3, 2010, 1:30 PM 
 Room 1060, Natural Resources Complex 
 
 
 

I. Welcome and Introductions - Mike Styler 
 

II. Lost Water Share Certificates – Fred Finlinson 
Due process and procedure draft 

 
III. Share Changes (SB99) – Steve Clyde 

Continued discussion 
 

IV. Change Applications – Jody Hoffman 
 
V. Other Issues - All 

 
 



Senator John L. Valentine proposes the following substitute bill: 
 

 1 WATER COMPANIES AND WATER RIGHT 
 2 CHANGE REQUESTS 
 3 2010 GENERAL SESSION 

 4 STATE OF UTAH 
 5 Chief Sponsor:  John L. Valentine 

 6 House Sponsor:  ____________ 
7   
8 LONG TITLE 
9 General Description: 
10  This bill addresses the process for changing water rights. 
11 Highlighted Provisions: 
12  This bill: 
13  addresses the filing of a change application, including: 
14  treatment of a change application by a shareholder in a water company; and 
15  the state engineer's evaluation of a change application; 
16  provides restrictions on a water company's denial of a shareholder's change request; 
17  allows a water company to require a shareholder to pay certain water company costs 
18   in connection with the shareholder's change request; 
19  prohibits a water company from requiring a shareholder, as part of the share 
20   assessment process, to pay a proportionate share of the costs of an action concerning 
21   the shareholder's change request; and 
22  makes technical changes. 
23 Monies Appropriated in this Bill: 
24  None 
25 Other Special Clauses: 
26  None 
27 Utah Code Sections Affected: 
28 AMENDS: 
29  73-3-3, as last amended by Laws of Utah 2008, Chapter 311 
30  73-3-3.5, as last amended by Laws of Utah 2008, Chapter 3 
31   
32  Be it enacted by the Legislature of the state of Utah: 
33  Section 1.  Section 73-3-3 is amended to read: 
34  73-3-3.   Permanent or temporary changes in point of diversion, place of use, or 
35  purpose of use. 
36  (1)  For purposes of this section: 
37  (a)  "Permanent change" means a change for an indefinite period of time with an intent 
38  to relinquish the original point of diversion, place of use, or purpose of use. 
39  (b)  "Temporary change" means a change for a fixed period of time not exceeding one 
40  year. 
41  (2) (a)  Any person entitled to the use of water, or a shareholder of a water company 
42  with the written consent of the corporation given in accordance with Section 73-3-3.5, may 
43  make permanent or temporary changes in the: 



44  (i)  point of diversion; 
45  (ii)  place of use; or 
46  (iii)  purpose of use for which the water was originally appropriated. 
47  (b)  Except as provided by Section 73-3-30, a change may not be made if it impairs a 
48  vested water right without just compensation. 
49  (3)  A person entitled to use water, or a shareholder of a water company with the written 
50  consent of the corporation given in accordance with Section 73-3-3.5, shall change a point of 
51  diversion, place of use, or purpose of water use, including water involved in a general 
52  adjudication or other suit, in the manner provided in this section. 
53  (4) (a)  [A person entitled to use water may not make a change] A change in the use of 
54  water may not be made unless the state engineer approves the change application. 
55  (b)  A person entitled to use water, or a shareholder of a water company with the written 
56 consent of the corporation given in accordance with Section 73-3-3.5, shall submit a change  
57 application upon forms furnished by the state engineer and shall set forth: 
58  (i)  the applicant's name; 
59  (ii)  the water right description; 
60  (iii)  the water quantity; 
61  (iv)  the stream or water source; 
62  (v)  if applicable, the point on the stream or water source where the water is diverted; 
63  (vi)  if applicable, the point to which it is proposed to change the diversion of the water; 
64  (vii)  the place, purpose, and extent of the present use; 
65  (viii)  the place, purpose, and extent of the proposed use; and 
66  (ix)  any other information that the state engineer requires. 
67  (5) (a)  The state engineer shall follow the same procedures, and the rights and duties of 
68  the applicants with respect to applications for permanent changes of point of diversion, place of 
69  use, or purpose of use shall be the same, as provided in this title for applications to appropriate 
70  water. 
71  (b)  The state engineer may waive notice for a permanent change application involving 
72  only a change in point of diversion of 660 feet or less. 
73  (6) (a)  The state engineer shall investigate all temporary change applications. 
74  (b)  If the state engineer finds that the temporary change will not impair a vested water 
75  right, the state engineer shall issue an order authorizing the change. 
76  ©  If the state engineer finds that the change sought might impair a vested water right, 
77  before authorizing the change, the state engineer shall give notice of the application to any 
78  person whose right may be affected by the change. 
79  (d)  Before making an investigation or giving notice, the state engineer may require the 
80  applicant to deposit a sum of money sufficient to pay the expenses of the investigation and 
81  publication of notice. 
82  (7) (a) Except as provided by Section 73-3-30, the state engineer may not reject a 
83  permanent or temporary change application for the sole reason that the change would impair a 
84  vested water right. 
85  (b)  If otherwise proper, the state engineer may approve a permanent or temporary 
86  change application for part of the water involved or upon the condition that the applicant 
87 acquire the conflicting water right. 
88 (8) (a) A person holding an approved application for the appropriation of water may 



89  change the point of diversion, place of use, or purpose of use. 
90  (b)  A change of an approved application does not: 
91  (i)  affect the priority of the original application; or 
92  (ii)  extend the time period within which the construction of work is to begin or be 
93  completed. 
94  (9)  Any person who changes or who attempts to change a point of diversion, place of 
95  use, or purpose of use, either permanently or temporarily, without first applying to the state 
96  engineer in the manner provided in this section: 
97  (a)  obtains no right; 
98  (b)  is guilty of a crime punishable under Section 73-2-27 if the change or attempted 
99  change is made knowingly or intentionally; and 
100  ©  is guilty of a separately punishable offense for each day of the unlawful change. 
101  (10) (a)  This section does not apply to the replacement of an existing well by a new 
102 well drilled within a radius of 150 feet from the point of diversion of the existing well. 
103  (b)  Any replacement well must be drilled in accordance with the requirements of 
104 Section 73-3-28. 
105  Section 2.  Section 73-3-3.5 is amended to read: 
106  73-3-3.5.   Application for a change of point of diversion, place of use, or purpose 
107 of use of water in a water company made by a shareholder. 
108  (1)  As used in this section and Section 73-3-3: 
109  (a)  "Shareholder" means the owner of a share of stock, or other evidence of stock 
110 ownership, that entitles the [person] owner to a proportionate share of water in a water 
111 company. 
112  (b)  "Water company" means any company, operating for profit or not for profit, in 
113 which a shareholder has the right to receive a proportionate share, based on that shareholder's 
114 ownership interest, of water delivered by the company. 
115  (2)  A shareholder who seeks to change the point of diversion, place of use, or purpose 
116 of use of the shareholder's proportionate share of water in the water company shall submit a 
117 request for the change, in writing, to the water company.  This request shall include the 
118 following information: 
119  (a)  the details of the requested change, which may include the point of diversion, 
120 period of use, place, or nature of use; 
121  (b)  the quantity of water sought to be changed; 
122  ©  the certificate number of the stock affected by the change; 
123  (d)  a description of the land proposed to be retired from irrigation pursuant to Section 
124 73-3-3, if the proposed change in place or nature of use of the water involves a situation where 
125 the water was previously used for irrigation; 
126  (e)  an agreement by the shareholder to continue to pay all applicable corporate 
127 assessments on the share affected by the change; and 
128  (f)  any other information that the water company may reasonably need to evaluate the 
129 requested change application. 
130  (3) (a)  A water company shall make a decision and provide written notice of that 
131 decision on a shareholder's request for a change application within 120 days from receipt of the 
132 request. 
133  (b)  Based on the facts and circumstances of each proposed change, a water company 



134 may take the following action: 
135  (i)  approve the change request; 
136  (ii)  approve the change request with conditions; or 
137  (iii)  deny the change request. 
138   If the water company fails to respond to a shareholder's request for a change 
139 application, pursuant to Subsection (3)(a), the failure to respond shall be considered to be a 
140 denial of the request. 
141  [(d)  The water company may not withhold approval if any potential damage, liability, 
142 or impairment to the water company, or its shareholders, can be reasonably mitigated without 
143 cost to the water company.] 
144  (d)  The water company may reject the  ÿÿ [shall approve] may not withhold approval of ÿÿ  the change 
144a request, including a change that if 
145 made would result in changing the place of use to a location outside of the historic service area 
146 of the water company, if unless the water company reasonably believes that: 
147  (i)  the proposed use would be contrary to a restriction in an exchange or other 
148 contractual agreement between the water company and: 
149 (A)  another water company; 
150 (B)  a political subdivision of the state; or 
151    the federal government; 
152  (ii)  the proposed use could adversely affect the status of a water company as a public 
153 water supplier, as defined in Section 73-1-4;  ÿÿ [or] and ÿÿ   
154  (iii)  any potential damage, liability, or impairment to the water company or its 
155 shareholders cannot be mitigated: 
156  (A)  by the imposition of reasonable conditions on the approval of the change request; 
157 and 
158  (B)  without cost to the water company. 
159  (e) In determining whether to consent to a change request, a A water company may may  evaluate whether the 

proposed change will result in: consider the following factors in evaluating change 
160 applications: 
161  (i)  any increased cost to the water company or its shareholders; 
162  (ii)  interference with the water company's ability to manage and distribute water for the 
163 benefit of all shareholders; 
164  (iii)  whether the proposed change represents more water than the shareholder's pro rata 
165 share of the water company's right; 
166  (iv)  impairment of either the quantity or quality of water delivered to other 
167 shareholders under the existing water rights of the water company, including rights to carrier 
168 water; 
169  (v)  whether the proposed change would cause a violation of any statute, ordinance, 
170 regulation, or order of a court or governmental agency; 
171  (vi)  whether the shareholder has or can arrange for the beneficial use of water to be 
172 retired from irrigation within the water company's service area under the proposed change; or 
173  (vii)  the cumulative effects that the approval of the change application may have on 
174 other shareholders or water company operations. 
175  [(4)  The water company may require that all costs associated with the change 
176 application, including costs of submitting proof, be paid by the shareholder.] 



177  (4) (a)  The water company may require the shareholder to pay all costs reasonably incurred by the water 
company in evaluating the requested change of use, including all the following costs 

178 incurred in the water company's review of the requested change, the state engineer's review of 
179 the change application, and judicial review of the state engineer's order: 
180 (i)  filing fees; 
181 (ii)  necessary professional fees incurred by the water company; and 
182 (iii)  other costs associated with the state engineer's consideration of the change 
183 application. 
184  (b)  The water company may require the shareholder to pay the costs of submitting 
185 proof of the change. 
186  ©  The water company shall provide the shareholder with: 
187  (i)  an accounting of fees or costs under this Subsection (4); and 
188  (ii)  copies of any invoices for fees or costs under this Subsection (4). 
189  (5) (a)  The shareholder requesting the change must be current on all water company 
190 assessments and unless the shareholder and water company otherwise agree, to agree continue to continue to 

paying all applicable future assessments, except that the 
191 shareholder may choose to prepay any portion of the water company assessments attributable to 
192 an existing debt of the water company. 
193  (b)  Other than prepaid assessments, the water company may require that the 
194 shareholder continue to pay all applicable assessments. 
195  (6)  If the water company approves the requested change, with or without conditions, 
196 the change application [may] shall be filed with the state engineer, and must: 
197  (a)  be signed on behalf of the water company; or 
198  (b)  be signed by the requesting shareholder, accompanied by written authorization from 
199 the water company assenting to the change and the filing of the application by the shareholder 
200 for the shareholder and on the water company's behalf. 
201  (7) (a)  [The] Subject to the other provisions of this Subsection (7), the state engineer 
202 may evaluate a change application authorized by a water company under this section in the 
203 same manner and using the same criteria that [he or she uses] is used to evaluate any other 
204 change application. 
205  (b)  As part of an evaluation under Subsection 73-3-8(1)(a)(ii) and (iii), the state 
206 engineer may consider whether a proposed change of use will adversely affect: 
207  (i)  the local public welfare, including the affairs of the persons residing in the area 
208 where the water has historically been used; 
209  (ii)  the local public welfare in the area where the water would be transferred, including 
210 the affairs of the persons residing in the area directly affected by the proposed use; or 
211 (iii)  whether the proposed change may preclude a more beneficial use of the water that 
212  is of greater benefit to the public welfare of the citizens of this state. 
213  ©  If the state engineer concludes the proposed change in a change application is 
214 detrimental to the public welfare in accordance with Subsection (7)(b), the state engineer may: 
215  (i)  reject the change application; 
216  (ii)  approve the change application for a lesser quantity of water; or 
217  (iii)  approve the change application with conditions designed to protect the public 
218 welfare. 
219  [(b)] (d)  Nothing in this section [shall limit] limits the authority of the state engineer in 



220 evaluating and processing any change application. 
221  (8)  If an application authorized by a water company under this section is approved by 
222 the state engineer, the shareholder may file requests for extensions of time to submit proof of 
223 beneficial use under the change application without further permission of the water company. 
224  (9) (a)  Change applications approved under this section are subject to all conditions 
225 imposed by the water company and the state engineer. 
226  (b)  If a shareholder fails to comply with all of the conditions imposed by the water 
227 company, the water company may, after written notice to the shareholder and after allowing 
228 reasonable time to remedy the failure, withdraw its approval of the application, and petition the 
229 state engineer for an order canceling the change application. 
230  ©  The water company may not revoke its approval of the change application or seek 
231 an order canceling the application if the conditions are substantially satisfied. 
232  (10) (a)  The shareholder requesting the change shall have a cause of action, including 
233 an award of actual damages incurred, against the water company if the water company 
234 unreasonably: 
235  (i)  [unreasonably withholds] denies approval of a requested change; 
236  (ii)  imposes [unreasonable] conditions in its approval; or 
237  (iii)  withdraws approval of a change application in a manner other than as provided in 
238 Subsection (9). 
239  (b)  The action referred to in Subsection (10)(a) shall be referred to mediation by the 
240 court under Title 78B, Chapter 6, Part 2, Alternative Dispute Resolution Act, unless both 
241 parties decline mediation. 
242 ©  If mediation is declined, the prevailing party to the action shall be entitled to costs 
243  and reasonable attorney fees. 
244  (d)  Notwithstanding Title 16, Chapter 4, Share Assessment Act, a shareholder who 
245 prevails in an action under this Subsection (10) may not be assessed by the water company for 
246 payment of a proportionate share of: 
247  (i)  the water company's attorney fees and other costs incurred in the action; or 
248  (ii)  an award of actual damages the water company is required to pay the prevailing 
249 shareholder. 
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